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flBtuteb States: Court of Appeal? 

• • -t 

District of Columbia 

No. 9862 

i 

R. D. Jameson, Appellant, 

i 

VS. 

Rose Perel Jameson, Appellee . 

! 

Appeal from the District of Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from the final judgment of the District 
Court of the United States for the District of Columbia. 
Jurisdiction of the Court is invoked under Title 17, Section 
101, of the District of Columbia Code, 1940 Edition. 

i 

STATEMENT OF THE CASE 

This is an appeal from an order awarding a summary 
judgment to plaintiff, whose claim was based on a final 
decree of a court of a foreign jurisdiction. 
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The appellee, Rose Perel Jameson, plaintiff below (and 
hereinafter so designated), sued the appellant, R. D. 
Jameson, defendant below (and hereinafter so designated), 
alleging that she had obtained a decree of divorce and 
for alimony in the United States Court for China. That 
decree, which was signed on August 15, 1935, among other 
things, provided as follows:*— 

that the defendant, R. D. Jameson, pay to the plain¬ 
tiff for the maintenance of herself and for the educa¬ 
tion and upbringing of the said child Michael, the 
sum of Three hundred fifty Dollars, Chinese Standard 
Silver Currency, (CSS $350.00), per month so long 
as the plaintiff and the child Michael shall reside in 
China; that should the plaintiff or/and the child 
Michael, proceed to England or elsewhere abroad for 
the purpose of the education of the said child Michael, 
commencing with the date of departure of the plaintiff 
and the said child Michael from China on the journey 
to England or elsewhere abroad, the defendant, R. D. 
Jameson, pay to the plaintiff monthly, by way of per¬ 
manent maintenance for herself and for the education 
and upbringing of the said child, Michael, Thirty 
Pounds English Standard Currency (£30), • • • 
(App. 5-6). 

The child Michael was a son of plaintiff and defendant. 

The plaintiff claimed that the defendant had made 
only partial payments on that Order from May, 1943, until 
September, 1946, since which latter time the defendant 
made no payment whatsoever. It waa claimed in the 
original Complaint that the plaintiff was due $4,500.00. 
(App. 3-4). 

A supplemental complaint was filed for an additional 
sum of $1,447.20, which was alleged to have accrued up 
to January, 1948. (App. 11-12). 

The defendant answered the original complaint, admit¬ 
ting the legality of the decree of August 15, 1935, but he 
alleged that the same had been modified by that Court on 
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June 2,1936. (App. 7). As evidence of such modification, 
the defendant made the following exhibit a part of the 
record, (App. 25): 

i 

UNITED STATES COURT FOR CHINA ! 

Milton J. Helmick, Judge 
Shanghai, China 

June 2,1936 

Mr. R. D. Jameson 
7 Hsien Hsiao P’ai Hutung 
Peiping, China 

Mrs. Rose Perel Jameson 
21 Mei Cha Hutung 
Peiping, China 

Dear Sir and Madam: 

The Court has carefully considered the questions 
raised in the informal discussion with both parties in 
Tientsin regarding modification of the Final Decree 
in the case of Jameson v. Jameson, No. 3826 in this 
Court. 

The Court does not feel justified in interfering with 
the plans for the education of the minor child which 
have been made by his mother, to whom his custody 
was committed by the Court 

In view of the extreme uncertainty of the exchange 
rate of Chinese money, the Court feels that Mr. 
Jameson cannot justly be held to the performance of 
the original decree requiring the payment of \E3Q per 
month allowed Mrs. Jameson when she is not in’ 
China. However, the Court is willing to order pay¬ 
ment of $375. Mex. per month when she is outside of 
China. Of course the arrangement may be further 
modified in case exchange rates should alter or in case 
Mr. Jameson’s salary should change or he be paid 
in U. S. money instead of Chinese. 

The Court directs that the payments be made 
through some bank. I 

Very truly yours, 

(signed) Milton J. Helmick, Judge 
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The answer of the defendant further asserted that the 
defendant had complied with the terms of the modified 
order, alleging that he had paid plaintiff sums in excess 
of the award of the Court under said modified order; that 
defendant had tendered the payment of the sum of Three 
hundred seventy-five ($375 Mex.) Mexican Dollars per 
month, as provided by said modified order, but that plain¬ 
tiff had refused to accept the same; that he had made no 
payments since October 1946. The answer further alleged 
that the child Michael was of age. (App. 7). 

The answer to the supplemental complaint incorporated 
the allegations of the original answer and further alleged 
that the said child Michael had been self-supporting since 
1943 (App. 13). 

All of those pleadings were sworn to by the respective 
parties. 

Thereafter, the plaintiff filed a motion for summary 
judgment, (App. 14-15), supported by her affidavit, which 
denied that the original decree had been modified, and 
which asserted that the terms of .the original decree were 
in full force and effect. That affidavit re-stated the periods 
of time during which the defendant was alleged to be 
delinquent in alimony payments. The affidavit valued the 
£30 payments at $120.60 (that average value was accept¬ 
able and agreeable to the defendant) The affidavit further 
alleged that the Order of the Court of June 2, 1936, was 
not a modification of the original decree. It admitted that 
there was an informal conference, attended by plaintiff 
and defendant and Judge Helmick, at which neither party 
had an attorney and no evidence was submitted. (App. 
20-21). 

The affidavit filed by the defendant in opposition to the 
last said affidavit of the plaintiff alleged that the United 
States Court for China had no courthouse, but that the 
principal office of the court was in Shanghai; that the 
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court held hearings in various places in China where 
American citizens were residents, when occasion warranted. 
The affidavit further alleged that a full hearing was had 
on the question of reduction of defendant’s alimony in 
Tientsin, China, in May, 1936, wherein both parties stated 
their respective claims for modification; that on June 2, 
1936, the court rendered its decision as appears in the 
letter of Judge Helmick, bearing that date, which was 
made a part of the record in said divorce action. It is 
further alleged in that affidavit that in 1936 the defendant 
was being paid his salary in Mexican dollars, which were 
the same as Chinese Silver Currency; that, at that time 
there was an undeclared war existing between China and 
Japan, and the Chinese currency or Mexican dollar was 
fluctuating wildly, and by reason thereof it was impossible 
to comply with the Court’s original decree for the pay¬ 
ment of alimony in English Pounds Sterling, all of which 
was explained to the Court at the hearing in May, 1936; 
that the Order of the Court of June 2, 1936, has not been 
modified; that plaintiff, by letter, acknowledged the 
amended decree; and that her receipts for alimony, subse¬ 
quent to the amended decree, acknowledged said decree. 
The affidavit also alleged that the child Michael enlisted in 
the United States Navy in 1943 and since said time has 
been self-supporting. (App. 22-24). 

The trial court entered a judgment for the plaintiff in 
the sum of $4,774.20. (App. 27). From that Order the 
defendant has appealed. (App. 28). ' 

The sole question now before this Court is whether 
the various opposing affidavits presented a genuine issue 
as to the material facts of the claim or entitled the plain¬ 
tiff to judgment as a matter of law. The defendant con¬ 
tends that the opposing affidavits made it “quite clear what 
the truth is”, and that a genuine issue as to the material 
facts of plaintiff’s claim was raised thereby, requiring a 
trial on the merits. ' 
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STATUTES INVOLVED 

Tit 22, U. S. C. A., § 145: 

System of Laws to be applied. Jurisdiction in both 
criminal and civil matters shall, in all cases, be exer¬ 
cised and enforced in conformity with the laws of the 
United States, which are hereby, so far as is necessary 
to execute such treaties, respectively, and so far as 
they are suitable to carry the same into effect, ex¬ 
tended over all citizens of the United States in those 
countries, and over all others to the extent that the 
terms of the treaties, respectively, justify or require. 
But in all cases where such laws are not adapted to 
the object, or are deficient in the provisions necessary 
to furnish suitable remedies, the common law and the 
law of equity and admiralty shall be extended in like 
manner over such citizens and others in those coun¬ 
tries; and if neither the common law, nor the law of 
equity or admiralty, nor the statutes of the United 
States, furnish appropriate and sufficient remedies, 
the ministers in those countries, respectively, shall, by 
decrees and regulations which shall have the force of 
law, supply such defects and deficiencies. (R. S. 
§ 4086.) 

Tit. 22, U. S..C. A. § 191: 

Establishment of court; sessions; seal; writs, pro¬ 
cesses , etc. A court is hereby established, to be called 
the United States Court for China, which shall have 
exclusive jurisdiction in all cases and judicial pro¬ 
ceedings whereof jurisdiction may have been exer¬ 
cised, prior to June 30, 1906, by United States consuls 
and ministers by law and by virtue of treaties between 
United States and China, except in so far as the said 
jurisdiction is qualified by sections 192 and 193 of this 
chapter. The said court shall hold sessions at Shang¬ 
hai, China, and shall also hold sessions at the cities 
of Canton, Tientsin, and Hankau at stated periods, the 
dates of such sessions at each city to be announced 
in such manner as the court shall direct, and a session 
of the court shall be held in each of these cities at 
least once annually. It shall be within the power of 
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the judge, upon due notice to the parties in litigation, 
to open and hold court for the hearing of a special 
cause at any place permitted by the treaties, and 
where there is a United States consulate, when, in his 
judgment, it shall be required by the convenience of 
witnesses, or by some public interest. The place of 
sitting of the court shall be in the United States con¬ 
sulate at each of the cities, respectively. • • • 

STATEMENT OF POINTS 

The trial Court erred in sustaining plaintiff’s motion 
for summary judgment and in entering judgment against 
the defendant thereon. 

The pleadings before the trial Court clearly disclosed 
that the defendant’s pleadings presented a genuine issue 
of fact for trial and material facts which actually, and in 
good faith, controverted the facts which were the basis of 
plaintiff’s claim. 

SUMMARY OF ARGUMENT 

i 

The plaintiff, sued for arrears of alimony alleged to 
have accrued under a decree for permanent alimony 
passed by the United States Court for China. The plain¬ 
tiff claimed that the arrears of alimony were payable at 
the rate of thirty pounds Sterling, per month, as provided 
by the original decree of divorce, which had not been modi¬ 
fied. The defendant claimed that the original decree had 
been subsequently modified, whereby he was directed to 
pay alimony at the rate of $375 Mex., namely Chinese 
Currency; that he had paid the same; that plaintiff had 
acknowledged said modification of the original decree; 
that payments of alimony in the sum provided by said 
modified decree had been tendered to, and refused by, the 
plaintiff; and that the decree, as modified, remained un¬ 
changed. 
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Those facts appeared in the Complaint, Supplemental 
Complaint, the respective Answers thereto, (all of which 
were under oath), and the Affidavits in Support of, and 
in Opposition To, the Motion for Summary Judgment filed 
by the plaintiff and defendant, respectively. 

The facts pleaded by the defendant presented a genuine 
issue of fact for trial and material facts which actually, 
and in good faith, controverted the facts pleaded by the 
plaintiff. The trial Court erred in entering a summary 
judgment for the plaintiff. Sartor v. Arkansas (fas Co., 
321 U. S. 620, 627, 88 L. Ed. 967, 64 S. Ct. 724; Griffin v. 

• Griffin, 327 U. S. 220, 225, 227, 90 L. Ed. 635, 66 S. Ct 556. 

The China Court could modify its decree for permanent 
alimony. AUen v. Allen, 1 Extraterritorial Cases 533, 534. 
The jurisdiction of the China Court in domestic relations 
cases is the same as that of the Courts of the District of 
Columbia. Tit. 22 U. S. C. A. §§ 145, 191; Newins v . 
Newins, 13 N. Y. S. 2d 377, 382; Biddle v. United States, 
(C. C. A. 9), 156 F. 759, 88 C. C. A. 415; In re Blanchard’s 
Estate, 29 N. Y. S. 2d 359. But a decree for permanent 
alimony can be modified by our District Court, ( Davis v. 
Davis, 61 App. D. C. 49, 50, 57 F. 2d 414). Therefore, the 
China Court could do likewise. 

The procedure in the hearing of the request for modi¬ 
fication of the original decree was valid. (Tit. 22 U. S. C. A. 

. §§ 145, 191; Regulations for the Court of China, Nos. 
88, 96, Hinckley, American Consular Jurisdiction in the 
Orient, Court Regulations). 

There was an order properly entered on evidence ad¬ 
duced at said hearing, which evidence was the proper 
basis for modification of the original decree. The modified 
order was still in force and effect. The China Court, until 
May 24, 1943, and thereafter the appropriate courts of the 
Government of the Republic of China, were the only Courts 
which could again modify or change the terms of the decree. 
(Treaty with China, 57 Stat. 767,781). 
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Where a defendant interposes a defense to a claim for 
arrears of alimony, based upon the decree of a court of a 
foreign jurisdiction, and alleges that the decree sued 


upon has been modified, the plaintiff is not entitled to a 


summary judgment in the amount claimed under the 


original decree. (Griffin v. Griffin, supra , 327 U. S. 227). 


ARGUMENT 

Since this case was decided by the trial Court under 
the provisions of Rule 56 (c) Rules of Civil Procedure, 
we first will quote the pertinent part of that rule: 

• • • The judgment sought shall be rendered forth¬ 
with if the pleadings, depositions and admissions on 
file, together with the affidavits, if any, show that # * 

there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a 
matter of law. 

_ ! 

In the case at bar, the plaintiff was not entitled to a 

► summary judgment. The trial Court did not follow the 
established law in sustaining the motion for summary 
judgment. 

In Sartor v. Arkansas Gas Corp. y 321 U. S. 620, 627, 
88 L. Ed. 967,64 S. Ct. 724, the Court said: 

► The Court of Appeals below heretofore has correctly 
noted that Rule '56 authorizes summary judgment only 
where the moving party is entitled to judgment as a 

t matter of law, where it is quite clear what the truth 

is, that no genuine issue remains for trial, and that 
the purpose of the rule is not to cut litigants off from 
« their right of trial by jury if they really have issues 

to try. American Insurance Co. v. Gentile Brothers 
1 Co., 109 F. 2d 732; Whitaker v. Coleman, 115 F. 2d 305. 

* In Griffin v. Griffin , 327 U. S. 220, 227, 90 L. Ed. 635, 66 

i S. Ct. 556, (a case arising in this jurisdiction), the trial 

Court awarded a summary judgment to plaintiff for ar- 

* rears of alimony alleged to have been due under a decree 
of the court of New York. The Supreme Court reversed 
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for two reasons,—(1) the terms of the original order for 
alimony were subject to modification by the New York 
Court, (2) such a modification was either a complete or 
partial defense to the claim, accordingly as it favored the 
defendant. Although the Supreme Court decided that case 
under Rule 56 (d) of the Rules of Civil Procedure, the con¬ 
clusion announced is particularly applicable to the case at 
bar. 

From a reading of the pleadings in this case, it is “quite 
clear’’ that the plaintiff and defendant are agreed that on 
August 15,1935, the United States Court for China entered 
a valid decree of divorce for the plaintiff against the de¬ 
fendant and thereupon ordered the defendant to pay the 
plaintiff the sum of £30 Sterling per month, at such times 
as the plaintiff and her son were living outside of China. 
It is is equally “quite clear” that when the defendant was 
sued for the arrears of alimony alleged to be due under 
that order, he offered a valid defense thereto, namely, that 
after due hearing by the Court, subsequent to the date of 
the original order, the defendant requested a modification 
of the above alimony payments and the defendant objected 
thereto, and thereafter the United States Court for China 
changed and modified the original order for alimony; that 
the order of court which was sued upon was not the order 
for alimony then in effect; that the defendant had not only 
complied with the modified order, but that his tender of 
payments thereunder had been refused by the plaintiff. 
We will analyze the pleadings in order that we may ascer¬ 
tain whether or not the affidavits of the defendant filed in 
response to the plaintiff’s claims made a genuine issue as 
to material facts which precluded a summary judgment for 
the plaintiff, as a matter of law. 

The defendant first set up the defense of modification 
of the original decree in his answers to the complaint and 
the supplemental complaint, both of which answers were 
in affidavit form. When plaintiff filed her affidavit in sup¬ 
port of her motion for summary judgment, she undertook, 
for the first time, to make denial of the modification of the 
decree. Her allegations in that regard were: 
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L The original “ decree and judgment have never 
been modified, and still remain in full force and effect”, 
(App. 17); 

2. Plaintiff was 4 ‘informed and believes that # * 

the letter of June 2, 1936, • * • was not an order at 
all, but was merely an indication by the Judge that 
as a result of an informal discussion with the parties 
the Judge would be willing to sign an order modifying 
the decree”, (App. 20); 

3. The plaintiff and defendant did attend that con¬ 
ference, but neither of their attorneys was present 
“and no evidence was submitted”, (App. 20). 

The defendant’s counter-affidavit set out specific denials 
of those allegations in detail, as well as affirmative state¬ 
ments. They were as follows: 

1. In May, 1936, at Tientsin, China, there was a 
* ‘ full hearing ’ ’ for the ‘ ‘ reduction of alimony ”; ; 

2. “The plaintiff and defendant were present”; 

3. Each ‘ ‘ stated to the Court their respective claims 
for modification” of the original decree, (App. 22); 

4. At the hearing, the defendant “related to the 
Court” that his salary was being paid in Mexican 
dollars, (which was the same as Chinese Currency), 
and “because of the undeclared war existing between 
China and Japan, the Chinese currency was fluctuating 
wildly, and, by reason of such fluctuations, it was im¬ 
possible (for defendant) to comply with the Court’s 
original decree for the payment of alimony in English 
Pounds Sterling”, (App. 23); 

5. The decision of the Court as made in the letter 
of June 2, 1936, was based on the facts adduced at 
said hearing, (App. 23); 

6. That said decision of the Court “WAS A PART 
OF THE RECORD in said (divorce) cause,” (App. 

_22) ; l I 

1 The Court must have considered the letter of June 2, 1936, to be an 
order of the Court, because the Court thereby “DIRECTS” how the 
future payment shall be made. 
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7. The plaintiff acknowledged that said decree had 
been modified. In a letter of June 13, 1936, to the 
defendant, the plaintiff admitted that she had made 
objection “to Judge Helmick’s decision in regard to 
the alimony ,, and that “Despite the fact that the final 
decree gave ns alimony in sterling, presupposing that 
Michael and I would live in England, it has been al¬ 
tered to Hex”. In the last paragraph of that letter, 
plaintiff discloses that the occasion for modification 
of the original decree was her departure from China. 
(App. 26-7). 

8. The plaintiff signed receipts for “alimony” in 
the sum of $375 Mex. after the modification of the 
decree. (App. 23,27). 

9. The defendant had fully complied with the terms 
of the modified decree and “has tendered to said 
plaintiff said sum of three hundred seventy-five 
($37&.00 Mex.) Mexican dollars, as required by said 
Court of China but the plaintiff has refused to accept 
the same”. (App. 8): 

10. “Since the said modification of June 2, 1936, 
no further application has been made by either party 
for further modification.” (App. 24). 

It is respectfully submitted that thereby a genuine issue 
of fact was established. The allegations appearing in the 
defendant’s affidavits set forth facts which would have been 
properly admissible at a trial of the issues which were 
tendered by the pleadings, and, if established, would have 
been a complete defense to the plaintiff’s claim. Griffin v. 
Griffin, supra. 

There is no doubt that the United States Court for China 
could modify its original decree for permanent alimony. 
Therefore, upon proof of such modification, by presentation 
of the facts which defendant alleged, there would have been 
a direct conflict of evidence and a right in the defendant 
to have the issue adjudicated. 
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As to the jurisdiction of the China Court to modify its 
original decree, we cite the case of Allen v. AUen, 1 Extra¬ 
territorial Cases (Reports of the China Court) 533. There 
a motion was made to modify a decree for permanent ali¬ 
mony, on the ground that the wife had, since the entry of 
the decree, committed an act of adultery. The Court held 
that the evidence of that ground was insufficient, but that 
the Court had the power to modify such a decree.. We find 
at p. 534 of the opinion: 

• • • We have no doubt, therefore, of the power of 
this Court to modify the decree as prayed by the peti¬ 
tioner, nor of its duty to do so in a proper case; but 
it is nevertheless true, as respondent’s counsel urges, 
that the Anglo-American Courts have shown consid¬ 
erable reluctance in granting such relief (on the ground 

of adultery) and require strong showing therefor. 

/ - , 

Moreover, the jurisdiction of the United States Court ' 
for China, was fixed by the laws of this District* Surely, 
there can be no question but that the District Court of the 
United States for this District can modify its decrees for 
permanent alimony. Davis v. Davis, 61 App. D. C. 49, 50, 
57 F. 2d 414. 

n ^ •! 

The remaining question to determine is whether or not 
the facts set forth in the defendant’s affidavits, if proved 
at trial, would have been of such a character as to show 
that the China Court did modify the original decree. 

First, the China Court could hear cases either at Shang¬ 
hai or Tientsin. Tit. 22 U. S. C. A. § 191. . 

- P . r 

* The original courts of the United States in China were the Consular 
Courts, whose jurisdiction was determined by the laws of the United 
States. (Tit. 22 U. S. C. A. § 145). The United States Court for China 
succeeded to their jurisdiction. (Tit. 22 U. S. C. A. § 191 et seq.). By 
decisions of the courts, the laws of the United States, which determined 
the jurisdiction of those courts, were the Federal statutes and the stat¬ 
utes of the District of Columbia and the Territories of the United States 
as well as the Regulations of the United States Minister of China, passed 
in 1906. Nevnns v. Newins, (Sup. Ct.) 13 N. Y. S. 2d 377, 382; Biddle 
v. United States, (C. C. A. 9), 156 F. 759, 88 C. C. A. 415; In re Blanch¬ 
ards Estate, (Sur. Ct.), 29 N. Y. S. 2d 359. 






Second, Court proceedings in China in 1936 were ex¬ 
tremely informal. Regulation 88 of the United States 
Minister provided that the Court could adjourn “from 
time to time and place to place’’. (Hinckley, American 
Consular Jurisdiction in the Orient, Court Regulations, 
China). 3 

Consequently, the fact that the hearing on tne modifica- 
tion of the decree was at Tientsin and the decision appears 
to have been rendered in Shanghai, is of no consequence. 

Third, the fact that the parties were not represented by 
counsel is of no avail to the plaintiff. Rule 96 of the Regu¬ 
lations of the Minister to China, supra, which were in effect 
in 1936, provided that: 

Every party to a civil or criminal proceeding may 
be heard in person, or by attorney of his choice, or, by 
both; but the presence of counsel shall be under the 
exclusive control and discretion of the consul. 

It follows that the informality of the hearing at Tientsin 
and the lack of counsel at that time and place could not 
have weighed one whit with the judge who heard the facts 
set forth in defendant’s affidavits. 

Fourth, by the defendant’s affidavits, it appears that 
witnesses, who testified pro and con, were heard by the 
Court; that the Court rendered its decision after the hear¬ 
ing and entered an order in the divorce action modifying 
the original decree for permanent alimony. Said modified 
order was based on proper and sufficient evidence. 

3 These Regulations were not changed until the Court passed its own 
rules in 1939. (Rules of Procedure for the United States Court for 
China, A. R. Hager, 1939). Rule 77 (b) thereof, provided: “All trials 
upon the merits shall be conducted in open Court and so far as con¬ 
venient in a regular Court room. All other acts and proceedings may be 
done or conducted by a judge in chambers, without the attendance of a 
clerk or other Court officials.” Rule 81 (a) provided that divorce pro¬ 
ceedings “are °x»verned by the District of Columbia Code”. Supple¬ 
mentary Rule E provided: “The city in which a case shall be tried or a 
matter heard will be determined by the Court with a view to saving 
inconvenience and expense to the parties”. 



Fifth, the plaintiff herself assented to the fact, and 
acknowledged, that the original decree had been modified. 
She gave the defendant receipts for “alimony”, subse¬ 
quent to June, 1936, in the snm of $375. Mex. 

Sixth, subsequent to June, 1936, the China Court made 
no further change in its order for alimony. 

Seventh, the defendant swore that he had tendered pay¬ 
ment of alimony to the plaintiff in the sum provided by the 
modified decree and that the plaintiff had refused the same. 

Those facts were certainly pertinent to the issue tendered 
in plaintiff’s claim and defendant was entitled to have them 
submitted for adjudication at a trial of the issues in this 
case. Proof of them was a complete defense to plaintiff’s 
claim. 

If the original order for permanent alimony was modi¬ 
fied, as alleged, it is elementary that the China Court was 
the only Court which could have made a further or sub¬ 
sequent change in said decree. Had the plaintiff desired, 
she, or her counsel, could have made application to the 
court for a change of the decree as modified. In as much as 
there was not a second modification of that decree, the 
plaintiff, as well as the defendant is bound thereby. 

The United States Court for China was open to the 
plaintiff until May 24,1943. She or her counsel could have 
taken the same steps to effect a change in the modified 
decree, which a litigant in our District Court could have 
taken. That was not done. 

By the sovereign Treaty of the United States with China, 
the plaintiff was foreclosed from having the decree of June, 
1936, further modified, other than by the Courts of the 
Republic of China. Although plaintiff may be thoroughly 
dissatisfied with the amended and modified decree, no Court 
of the United States can lend her assistance, unless that 
Court takes it upon itself to disregard, utterly, the terms 
of that Treaty, which, among other things provides, (57 
Stat. 767, 781): 
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It is mutually understood that the orders, decrees, 
judgments, decisions and other acts of the United 
States Court for China and of the Consular Courts of 
Ihe United States of America in China shall be con¬ 
sidered as res judicata and shall, when necessary, be 
enforced by the Chinese authorities. It is further under¬ 
stood that any cases pending before the United States 
Court for China • • * at the time of the coming into 
effect of this treaty shall, if the plaintiff or petitioner 
so desires, be remitted to the appropriate courts of the 
Government of the Republic of China which shall pro¬ 
ceed as expeditiously as possible with their disposition 
and in so doing shail in so far as practicable apply the 
laws of the United States. 

CONCLUSION 

Although the facts set forth in the pleadings in this case 
are not identical to the facts set forth in the pleadings in 
the Griffin Case , supra , the Supreme Court in the latter 
case (327 U. S. 227) pointed out that, in a suit for arrears 
of alimony based upon the provisions of a decree of a for¬ 
eign jurisdiction, the trial Court could not enter an order 
for summary judgment for arrears of alimony where the 
defendant relied upon and alleged a proper defense of mod¬ 
ification of the decree sued upon by the plaintiff. Since such 
a defense was, or should have been, open to the defendant 
in this case, the trial Court erred in entering the order for 
summary judgment against the defendant. This case should 
be reversed and remanded for trial. 

Respectfully submitted, 

Leonard A. Block 
Securities Building 
Chapin B. Bauman 
John H. Burnett 
600 F St. N. W. 

All of Washington, D. C. 

Attorneys for Appellant 
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1 Filed Jan 211947 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE . 

UNITED STATES FOR THE DISTRICT 

OF COLUMBIA 

ROSE PEREL JAMESON 
1217 - 34th Street, N. W. 

Washington, D. C., 

Plaintiff 

vs 

R. D. JAMESON 
1426 - 36th Street, N. W. 

Washington, D. C., 

Defendant 

Civil Action No. 256-47 

Complaint for Enforcement of Judgment 
‘of United States Court for China 

1. This is a suit of a civil nature brought by Rose Perel 
Jameson, a resident of the District of Columbia and an 
adult citizen of the United States against R. D. Jameson, 
also a resident of the District of Columbia and an adult 
citizen of the United States. The matter in controversy 
exceeds, exclusive of interest and costs, the sum of Three 
Thousand Dollars ($3000.00). 

2. The plaintiff, on the 15th day of August, 1935, (when 
both parties were residents of China) in the United States 
Court for China, at Shanghai, China, by the consideration 
and judgment of the said Court, was awarded a final decree 
of divorce from the defendant, copy of which is filed here¬ 
with as Exhibit A. Said final decree among other things 
required “commencing with the date of departure of the 
plaintiff and the said child Michael from China on the 
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journey to England or elsewhere abroad the Defendant, 
E. D. Jameson, pay to the Plaintiff monthly by way of per¬ 
manent maintenance for herself and for the education and 
upbringing of the said child Michael Thirty Pounds Eng¬ 
lish Sterling Currency (£30)”. 

2 3. The defendant complied with said decree and 

paid to plaintiff (who went first to England where 
she remained for several years, coming to the United 
States in July, 1940) the sum of One Hundred and Fifty 
($150.00) Dollars (which was mutually accepted by the 
parties as the equivalent in United States money of Thirty 
Pounds English Sterling Currency) per month until May, 
1943, at which time the defendant failed and refused to 
continue payments at such rate, and paid for each of the 
months of May and June, 1943, the sum of $75.00 only, 
leaving the balance wholly unpaid. Commencing with the 
payments for the month of July, 1943, the defendant not 
only continued his failure and refusal to comply with the 
said judgment, but further reduced the amount of his pay¬ 
ments to $50.00, and for each and every month thereafter 
to and including the month of September, 1946, he has 
paid to this plaintiff $50.00 and no more; and that com¬ 
mencing with the month of October, 1946, to the present 
time he has failed and refused to make any payments 
whatever. By reason of the foregoing facts there remains 
due and unpaid under said judgment down to and including 
the payment due for the month of January, 1947, the total 
sum of $4,500.00. That this proceeding was not commenced 
earlier by reason of the fact that this plaintiff was from 
May, 1943 until the fall of 1946 a resident of New York 
City and the exact whereabouts of the defendant were un¬ 
known to plaintiff (because of his employment during that 
period with the American Red Cross which required him 
to follow the U. S. troops in various secret moves over the 
theatre of war in the Far East) until his return from 
foreign service in 1946, the above mentioned payments hav¬ 
ing been made through agents. The said decree of 
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3 the United States Court for China is still in full 
force and effect, and defendant is indebted to plain¬ 
tiff thereunder in the full sum of Four Thousand Five 
Hundred Dollars ($4,500.00). 

Wherefore, plaintiff demands judgment against de¬ 
fendant in the full sum of Four Thousand Five Hundred 
($4,500.00) Dollars with interest, attorney’s fees and costs. 

Bose Pebel Jameson 
Bose Pebel Jameson 

Elizabeth M. Cox 
Elizabeth M. Cox 
Attorney for Plaintiff 
400 Southern Building 
Washington 5, D. C. 

District of Columbia, ss: 

Bose Perel Jameson, being duly sworn, deposes and says 
that she is a resident of the District of Columbia and a 
citizen of the United States; that she has read the fore¬ 
going complaint and knows the contents thereof and that 
the same is true. 

Bose Pebel Jameson 
Bose Pebel Jameson 

Subscribed and sworn to before me this 20th day of 
January, 1947. 

Mabie C. Hobton 
Notary Public, D. C. 

• • • • 

5 Exhibit A 

! IN THE UNITED STATES COUBT FOB 

CHINA 

Bose Perel Jameson, Plaintiff 
vs. 

B. D. Jameson and Dorothy Kemp, Defendants. 
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Cause No. 3826 
Civil No. 1779 

Final Decree of Divorce 

Filed at Shanghai, China. 

August 15th, 1935. 

William T. Collins, Clerk 

Final Decree of Divorce 

WHEREAS on the 15th of May, 1935, an interlocutory 
Order was made and filed in the above entitled action 
wherein it was found and adjudged that a case for dissolu¬ 
tion of marriage had been proven, and 

WHEREAS it now appears that 90 days have expired 
since the entry of said interlocutory order, and that said 
plaintiff has applied to the above entitled Court for a final 
decree dissolving said marriage. 

IT IS HEREBY ORDERED, ADJUDGED AND DE¬ 
CREED that the marriage between the plaintiff herein, 
Rose Perel Jameson, and the defendant, R. D. Jameson, 
be dissolved and that said parties be each restored to the 
status of single persons, and that the plaintiff may resume 
her maiden name; that the plaintiff shall have the custody 
of the minor son of the marriage, Michael; that the De¬ 
fendant, R. D. Jameson, pay to the Plaintiff for main¬ 
tenance of herself and for the education and upbringing 
of the said child Michael the sum of Three Hundred 
and Fifty Dollars Chinese Standard silver currency 
(CSS$350.00) per month so long as the Plaintiff and the 
child Michael shall reside in China; that, should the plain¬ 
tiff or and the child Michael proceed to England or else¬ 
where abroad for the purpose of the education of the said 
child Michael, commencing with the date of departure of 
the Plaintiff and the said child Michael from China 
6 on the journey to England or elsewhere abroad the 
Defendant, R. D. Jameson, pay to the Plaintiff 
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monthly by way of permanent maintenance for herself 
and for the education and upbringing of the said child 
Michael Thirty Pounds English Sterling currency (£30) 
and that the Defendant, R. D. Jameson, within one month 
from the entry of this Final Decree do pay to the Plaintiff 
the sum of One Hundred and Forty-Four Pounds Sterling 
(£144) for travelling expenses for the Plaintiff and the 
said child Michael from Peiping to England and that the 
Defendant, R. D. Jameson, pay the costs of this proceed¬ 
ing ; but the decree herein granted shall not be effective to 
dissolve the marriage between said parties until the expira¬ 
tion of the time allowed for taking an appeal from this 
decree, to-wit, until the expiration of 90 days from the 
entry of this decree, and in the event that an appeal is 
taken, this decree shall not be effective until the final dis¬ 
position of any appeal so taken. 

Dated, Shanghai, August 15th, 1935. 

By the Court 

Milton J. Helmick 
Judge 

7 Filed Feb 12 1947 Charles E. Stewart, Clerk 

Answer to Complaint 
First Defense 

1. That the complaint does not state a cause of action. 

2. That the United States Court for China ceased to 
exist by virtue of the treaty between the United States 
and China, signed January 11, 1943, and therefore no suit 
can 1 be m ai n tained on a decree of said United States 
Court for China. 

3. That in no event could alimony be recovered subse¬ 
quent to the abolition of said Court for China. 


4. That the complaint, while stating that said Court for 
China awarded a final decree of divorce, failed to state 
that the award of maintenance for the plaintiff was final, 
or that said award had not been modified. 

5. That in fact, said decree was modified by said Court, 
on to-wit, June 2,1936. 

Second Defense 

1. The defendant admits the averment of the 1st para¬ 
graph of said complaint. 

2. The defendant admits that the United States Court 
for China, at Shanghai, China, awarded a final de- 

8 cree of divorce from the plaintiff, but denies that 
the award of maintenance for the plaintiff for her¬ 
self and for the education and upbringing of their child 
Michael, was final, but on the contrary said decree was 
modified by said Court, on the 2nd day of June 1936, by 
requiring the defendant to pay the plaintiff three hundred 
seventy five ($375.00 Mex.) Mexican dollars per month 
instead of thirty pounds English sterling currency (£30.) 
as required by the second decree, a copy of said order is 
hereto attached, marked Defendant’s Exhibit No. 1; that 
the said decree of divorce has been so modified has been 
admitted by plaintiff’s attorney, Edward Holloway of New 
York, New York; that the defendant has paid the plaintiff 
far in excess of the awards required of him under said 
decree and modified order; that in September 1946, plain¬ 
tiff, through her attorney, made demand upon defendant 
to increase his monthly payments, and defendant believing 
that suit would be instituted against him, consulted his 
attorney and upon advice of his attorney, discontinued 
payments in October 1946; that Michael Jameson, the son 
of the plaintiff and defendant, is now of age, married and 
self-supporting; that said Court for China has never or¬ 
dered the defendant to pay the plaintiff one hundred fifty 
($150.00) dollars per month or any sum in the currency 
of the United States; that because of the depreciation in 




the value of Mexican money, the sum of fifty ($50.00) 
dollars heretofore paid the plaintiff is far in excess of 
three hundred seventy five ($375.00 Mex.) Mexican dollars, 
as required to be paid by said modified order and defendant, 
by his attorney, has tendered to said plaintiff said sum of 
three hundred seventy five ($375.00 Mex.) Mexican dollars 
as required by said Court of China but the plain- 
9 tiff has refused to accept same. 

E. D. Jameson 

E. £). Jameson 

Leonard A. Block 
L. Q. C. Lamar 
Attorneys for Defendant 
Woodward Building 

DISTBICT OF COLUMBIA, ss: 

E. D. Jameson, being first duly sworn according to law 
on oath deposes and says that he has read the foregoing 
Answer to Complaint and knows the contents thereof; that 
the matters and things therein set forth as of his own 
personal knowledge are true and those based upon infor¬ 
mation and belief he believes to be true. 

E. D. Jameson 

E. D. Jameson 

SUBSCBIBED AND SWOEN to before me this 8th day 
of February 1947. 

Theodore L. Block 
Notary Public, D. C. 
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11 Piled Feb 6 1948 Harry M. Hull, Clerk 


Motion for Leave to File Supplemental 
Complaint and for Summary Judgment for Relief Claimed 

Comes now the plaintiff, by her Attorney, and moves the 
Court, j 

1. That leave to serve and file the attached Supple¬ 
mental Complaint be granted. 

2. That the Court’s consideration of plaintiff’s pending 
Motion for Summary judgment be enlarged to include the 
relief prayed for in such Supplemental Complaint. 

In support of this Motion, the plaintiff states that the 
purpose of the attached Supplemental Complaint (as more 
fully appears therein) is to enlarge the claim for relief set 
out in the Original Complaint herein, so as to include a 
claim for the installments of alimony which have accrued 
since the date of the filing of the Original Complaint under 
the same decree of the United States Court for China on 
which the claim for relief in the Original Complaint was 
founded; and to set forth the facts necessary to show that 
such installments are now due and unpaid. 

Heretofore the plaintiff herein has filed a Motion for 
Summary Judgment under Rule 56 of the Federal Rules 
of Civil Procedure, with a supporting affidavit and a Memo¬ 
randum of Points and Authorities, and the defendant has 
filed a Memorandum of Points and Authorities in Opposi¬ 
tion to the Said Motion with Supporting Affidavit. Said 
Motion for Summary Judgment has not yet been set down 
for hearing. 

12 In said Motion for Summary Judgment it was 
prayed in the alternative that the judgment include 
installments which had accrued subsequent to the date of 
the filing of the Complaint and the affidavit of the plaintiff 
attached to said Motion showed that the failure and refusal 
of the defendant to make any payments whatever continued 
down to the date of the execution of the affidavit. 
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The affidavit of the defendant attached to the defendant’s 
Memorandum of Points and Authorities in Opposition to 
Motion for Summary Judgment does not deny this state¬ 
ment, and in his answer to the Original Complaint the de¬ 
fendant admitted that upon advice of counsel he 1 1 discon¬ 
tinued payments in October 1046”. Since his principal 
contention appears to be that he is not required to pay 
anything to the plaintiff it is believed that he will not deny 
his continued failure to pay or that any issue will be raised 
(or could properly be raised) under the Supplemental 
Complaint which has not already been raised and stands 
ready for submission to the Court under the pending Mo¬ 
tion for Summary Judgment. * 

The Court has authority to grant* this Motion under Rule 
15 and Rule 56 of the Federal Rules of Civil Procedure. 

Wherefore, plaintiff prays that the Motion be granted. 

' Elizabeth M. Cox 
Elizabeth M. Cox 
Attorney for Plaintiff 

13 Filed Feb 25 1948 Harry M. Hull, Clerk 

* < • ~ , . » . 

Order 

On consideration of the Motion of the plaintiff for leave 
to file Supplemental Complaint and for Summary Judg¬ 
ment for Relief claimed, consented to by attorneys for 
defendant, it is this 25th day of February, 1948, 

- .ORDERED, that leave be and hereby is granted to the 
plaintiff to serve and file the Supplemental Complaint 
attached to said Motion, and it is further 
• ORDERED, that the defendant be allowed twenty (20) 
days from date of service on him of the Supplemental Com¬ 
plaint to file an answer thereto, if he desires to do so, after 
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which the case will be assigned for hearing on plaintiff’s 
Motion for Summary Judgment. 

F. Dickinson Letts 
Justice 


14 Filed Mar 2 1948 Harry M. Hull, Clerk : 

. - . ■* . . ■ ’ . •- - r 

Supplemental Complaint 

1. This Supplemental Complaint is filed for the purpose 
of enlarging the claim set out in the plaintiff’s Complaint 
for enforcement of judgment of the United States Court for 
China (hereinafter referred to as the original Complaint), 
so as to include a claim to the unpaid instalments of main¬ 
tenance and alimony which have accrued under the same 
final decree of the United States Court for China (which 
decree is more particularly described in the original Com¬ 
plaint) since the original Complaint was filed. 

2. All of the allegations set out in the original Com¬ 
plaint are incorporated herein by reference and made a 
part hereof. 

3. Said final decree of.the United States Court for 
China is still in force and effect, including the provisions 
quoted in Paragraph 2 of the original Complaint. The 
plaintiff and the child, Michael, referred to in said final 
decree, left China during the month of June, 1936, and 
proceeded to England for the purpose of the education of 
the said child, Michael, and they at all times thereafter 
remained out of China. At all times subsequent to the 
filing of the original Complaint herein and down to the 
present time, the plaintiff and the said child, Michael, have 
been in the United States of America and he has been 
pursuing his educational studies; and for each and every 
month during such time there has become due and payable 
from the defendant to this plaintiff by the terms of said 
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final decree, the sum of Thirty Pounds (£30) English Ster¬ 
ling currency, or its equivalent in the money of the United 
States. During such time there has accrued for the 
15 months of February, 1947, to January, 1948, twelve 
(12) months, the sum of Three Hundred Sixty 
Pounds English Sterling (£360), or at least One Thousand 
Four Hundred Forty-Seven Dollars and Twenty Cents 
$1,447.20) in United States money, no part of which has 
been paid. 

Wherefore, plaintiff demands judgment against the de¬ 
fendant in the full sum of One Thousand Four Hundred 
Forty-Seven Dollars and Twenty Cents ($1,447.20), with 
interest, attorney’s fees, and costs, in addition to the 
amount to which she may be entitled under the original 
Complaint 

Rose Perel Jameson 
Rose Perel Jameson 

Elizabeth M. Cox 
Elizabeth M. Cox 
Attorney for the Plaintiff 
400 Southern Building 
Washington 5, D. C. 

STATE OF NEW YORK | 

COUNTY OF DUTCHESS/ ss: 

. Rose Perel Jameson, being duly sworn, deposes and says 
that she is the plaintiff herein; that she has read the fore- 
going Supplemental Complaint and knows the contents 
thereof and that the same is true. 

Rose Perel Jameson 
Rose Perel Jameson 

Subscribed and sworn to before me this 14th day of 
January, 1948. 

Giovanni M. Setaro 
Notary Public 
State of New York 
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16 Filed Mar 2 1948 Harry M. Hull, Clerk 

Answer to Supplemental Complaint 

I 

First Defense 

The supplemental complaint does not state a cause of 
action for the following reasons: 

1. Said decree of the United States Court for China is 
not final in character. 

2. Said decree has been modified. 

3. Said decree is contingent and conditional 

4. The amount alleged to be due and owing thereunder 
cannot be determined, hence no action can be maintained 
thereon in this jurisdiction. 

Second Defense 

1.-2. Defendant admits the averments of Paragraphs 
1 and 2 of the supplemental complaint. 

3. Answering Paragraph 3, Defendant denies that said 
decree of the United States Court for China is still in full 
force and effect. He admits that in June, 1936 the Plaintiff 
left China for England and proceeded to England and that 
they have not returned to China. Answering further said 
Paragraph, Defendant alleges that Michael Jameson, child 
of the Plaintiff and the defendant, has been self-sup- 

17 porting since 1943 and at all times during the period 
for which maintenance and alimony is cliamed in the 

supplemental complaint. Defendant denies that he is re¬ 
quired to pay under the alleged decree monthly sums of 
Thirty Pounds (£30) English Sterling and denies that there 
is now due the sum of Three Hundred Sixty Pounds Eng¬ 
lish Sterling (£360) or One Thousand Four Hundred Forty- 
seven Dollars and Twenty Cents ($1,447.20) in United 
States money. 

Further answering said averments, Defendant says that 
the said decree was modified June 2, 1936, by which De- 
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fendant was required to pay Plaintiff Three Hundred Sev¬ 
enty-five (375) “Mexican Dollars” (Chinese currency) per 
month and that Defendant does not owe Plaintiff any sum 
of money under said modified decree as more particularly 
appears from the answer to the original complaint, hereby 
prayed to be made a part of this answer by reference. 

R. D. Jameson 
R. D. Jameson 

Leonard A. Block 
Leonard A. Block - 
L. Q. C. Lamar 
L. Q. C. Lamar 
Attorneys for Defendant 
703 Woodward Building 
Washington 5, D. C. 

CITY OF WASHINGTON, 

DISTRICT OF COLUMBIA, ss: 

R. D. Jameson, being duly sworn, deposes and says that 
he is the defendant herein; that he has read the foregoing 
answer to supplemental complaint and knows the 

18 contents thereof and that the same is true. 

R. D. Jameson 
R. D. Jameson 

Subscribed and sworn to before me this 20th day of 
February, 1948. 

Theodore L. Block 
Notary Public, D. C. 

• • • • 

19 Filed Dec 5 1947 Harry M. Hull, Clerk 

Plaintiff’s Motion for Summary Judgment 

Now comes Rose Perel Jameson, Plaintiff herein, by 
her attorney, and moves the Court to enter judgment for 
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the plaintiff for the relief prayed for in the Compalint and 
more particularly for the installments shown in the at¬ 
tached affidavit to be due and payable from the defendant 
to this Plaintiff down to and including the unpaid install¬ 
ment for the month of November, 1947, in the total amount 
of $4,533.00, together with interest, attorney’s fees, and 
costs j or, in the alternative, for the installments shown to 
be due and payable from the Defendant to this Plaintiff 
down to and including the unpaid installment for the month 
of January, 1947, the month in which the. Complaint herein 
was filed, in the total amount of $3,327.00, together with 
interest, attorney’s fees, and costs. 

As grounds for said motion, plaintiff respectfully shows 
to the Court that there is no genuine issue as to any ma¬ 
terial fact, as sufficiently appears from the pleadings, the 
attached affidavit of Rose Perel Jameson, and the attached 
Memorandum of Points and Authorities; and that 
20 this motion comes within the purview of Rule 56 of 
the Federal Rules of Civil Procedure. 

Elizabeth M. Cox 

Attorney for the Plaintiff 

i 

Notice 

To Leonard A. Block and Lucius Q. C. Lamar 
Attorneys for the Defendant 
Woodward Building 
Washington 5D.C. 

Please take notice that the points submitted in support 
of this motion and the authorities intended to be used are 
attached hereto. The rules of this Court require that if 
you oppose the granting of the foregoing Motion you shall 
within five days from the date of service of a copy of the 
aforesaid Motion, or such further time as the Court may 
grant, or as the parties may agree upon, file in reply 
with the Clerk of this Court, a statement of points and 
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authorities relied upon in opposition, and serve a copy 
upon the plaintiff’s attorney of record. 

Elizabeth M. Cox 
Elizabeth M. Cox, Attorney 
for the Plaintiff 
400 Southern Building 
Washington, 5, D. C. 

This is to certify that a copy of the above Motion and 
Notice, and the attached Affidavit and Memorandum of 
Points and Authorities, has been mailed by me to the above 
Attorneys of record for the Defendant, this 5th day of 
December 1947. 

Elizabeth M. Cox 
Elizabeth M. Cox 

21 Filed Dec 5 1947 Harry M. Hull, Clerk 

Affidavit of Rose Per el Jameson 

Bose Perel Jameson, being duly sworn, deposes and 
says: 

1. That she is the plaintiff in the above entitled action. 

2. That this is an action for enforcement of a decree 
and judgment of the United States Court for China, dated 
and filed on August 15, 1935, at Shanghai, China, copy of 
which decree and judgment are attached to the complaint. 

3. By the terms of said decree and judgment this affiant 
was awarded the sum of Thirty Pounds English Sterling 
currency to be paid each month by the defendant, B. D. 
Jameson, for the permanent maintenance of this affiant 
and for the education and upbringing of Michael Jameson, 
the child of the plaintiff and defendant, commencing with 
the date of departure of affiant and the said child Michael 
from China on the journey to England or elsewhere 
abroad. This affiant and the said child Michael departed 
from China on the journey to England in the month of 


June, 1936, and have at all times since remained out of 
China, going first to England where they rema in ed until 
July, 1940, and then coming to the United States, where 
they have remained ever since. 

4. Said above mentioned terms of decree and judgment 
have never been modified, and still remain in full force 
and effect, and under those terms this affiant has at all 
times since June, 1936, been entitled to receive, and is still 
entitled to receive Thirty Pounds English Sterling currency 
(or its equivalent value in American money) each month 
from said defendant, R. D. Jameson. 

22 5. The approximate value in American money 

of Thirty Pounds English Sterling currency was 
One Hundred and Fifty Dollars in 1936; and while affiant 
and said child Michael remained in England, the defendant, 
R. D. Jameson, paid to this affiant each month Thirty 
Pounds English Sterling (except that for several months 
commencing in June, 1936, he paid her the approximate 
value of Thirty Pounds English Sterling in Chinese 
money) until she and said Michael came to the United 
States in July, 1940; and that commencing in August, 
1940, the defendant for a period of several months paid 
only One Hundred Dollars a month, which he represented 
to be all that he was able to pay; and that after the lapse 
of several months, the defendant increased his payments to 
One Hundred and Fifty Dollars a month, and continued 
making payments at that rate until the month of May, 
1943. For the months of May and June, 1943, the defend¬ 
ant paid the sum of Seventy-five Dollars American money 
and no more for each month, leaving the balance wholly 
unpaid; and comemncing with the month of July, 1943, 
and continuing to and including the month of September, 
1946, the defendant paid the sum of Fifty Dollars American 
money, and no more, for each month, leaving the balance 
wholly unpaid. Commencing with the month of October, 
1946, and continuing down to and including the date of the 


execution of this affidavit, the defendant has failed 


and 
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refused to make any payment whatever to this affiant, and 
the entire amounts of the monthly payments under said de¬ 
cree and judgment remain wholly due and unpaid. 

6. During the months of May to December, inclusive, 
of the year 1943 and during the years 1944, 1945, and 
1946 and down to and including the present time, as your 
affiant is informed and believes, the value of Thirty 
Pounds English Sterling currency was at all times in 
excess of One Hundred and Twenty Dollars and sixty 
cents ($120.60) in United States money (See Federal Re¬ 
serve Bulletin for September, 1947, published by the Board 
of Governors of the Federal Reserve System, from which 
it appears on pages 1089 and 1191 that during the period 
from May, 1943 down to July, 1947, the average market 
value and official exchange rate of One Pound Eng- 
23 lish Sterling in United States money fluctuated be- 
'' tween $4.0271 and $4.0350, or from $120.81 to $121.05 
for Thirty Pounds; and see similar quotations of exchange 
rates of the English Pound Sterling in United States money 
at page 404 of the World Almanac for 1947). The follow¬ 
ing table with foot notes appearing on page 1191 of said 
Bulletin shows the value in United States money (in cents) 
of English Pounds Sterling during the years 1938 to 1946 
and the first seven months of the year 1947: 


United Kingdom (pound) 


Year or month 

Official 


Free 

1938 

■ 

488.94 


1939 


443.54 


1940 

(2) 403.50 


383.00 

1941 

403.50 


403.18 

1942 

403.50 


403.50 

1943 

403.50 

s (2) 

403.50 

1944 

403.50 



1945 

(2) 403.50 

: (3) 

403.02 

1946 

m. . , . ^ v . • , , / 


403.28 


1946—August 

. « . 

403.36 

, 
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September 403.32 

October 403.20 

November 403.09 

December 402.94 . 

1947—January 402.93 

February 402.74 

March . . 402.73 

April , 402.74 

May 402.74 

June 402.72 

July 402.71 

(2) Average of daily rates for that part of lie year 
during which quotations were certified. 

(3) At the end of June, 1945, official rates for the Aus¬ 
tralian and British pounds were abolished, and after this 
date quotations are buying rates in the New York market. 
The rates shown represent averages for the second half 
of 1945 and are comparable to those quoted before 1940. 

The following explanatory material appears on page 
1089 of the same Bulletin: 

“A corollary of the free availability of American Ac¬ 
counts sterling for current and capital transactions is its 
free convertibility into dollars. . Sterling held in any 
American Account can be unrestrictedly transferred to the 
account of any bank in the United States and disposed of 
in the market against dollars. In fact, the market for 
sterling in the United States is rather narrow and has fre¬ 
quently been characterized by “undersupply” rather than 
“oversupply” of sterling. This paradoxical situation, 
which has developed at times despite the unfavor- 
24 able balance of trade of the sterling area vis-avis 
the dollar area, is due to the fact that most Ameri¬ 
can exporters prefer to receive immediate payment in dol¬ 
lars rather than in sterling, whereas American importers, 
investors, and tourists make considerable payments in ster¬ 
ling to the sterling countries. However, in order to sta- 
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bilize the exchange market and maintain the dollar-pound 
rate within parity margins, the British Exchange Control, 
acting through the Federal Reserve Bank of New York, 
has in practice been prepared to sell sterling for spot 
delivery to any American Account at $4.03 %; and similarly 
to purchase sterling from any American Account at $4.02%. 
It is this ready convertibility through the New York mar¬ 
ket which assures the acceptability of sterling in American 
Accounts countries even though they maintain only small 
sterling balances and hold their reserves and conduct most 
of their foreign trade in dollars.” 

Assuming $120.60 to be the value of Thirty English Pounds 
Sterling from May, 1943 to the present time, the amount 
of the due and unpaid installments owed by the defendant 
to this affiant down to and including the payment due for 
the month of January, 1947, is $3327.00 and the amount 
of such due and unpaid installments down to and including 
the month of November, 1947, is $4533.00. 

7. Affiant is informed and believes that the letter from 
Judge Helmick dated June 2,1936, addressed to Mr. R. D. 
Jameson and Mrs. Rose Perel Jameson, and relied upon 
in the answer of R. D. Jameson as an order modifying 
the decree of August 15, 1935, was not an order at all, but 
was merely an indication by the Judge that as the result of. 
an informal discussion with the parties the Judge would 
be willing to sign an order modifying the decree; that this 
informal conference was attended by the affiant and by 
Mr. R. D. Jameson but was not attended by the attorney 
for either party and no evidence was submitted; that the 
letter, dated June 2, 1936, was written after the Judge re¬ 
turned to his office in Shanghai, and that prior to the date 
on which the Judge’s said letter was written, the defend¬ 
ant R. D. Jameson, had received a very substantial in¬ 
crease in salary (which affiant is informed and believes 
became then more than twice as large as it had been in 
August, 1935) and that the grounds for asking a reduction 
in alimony payments were no longer applicable, and he 



accordingly failed to apply to the Judge for an order 
along the lines suggested in the Judged letter of June 2, 
1936, and affiant is informed and believes that no such 
order was ever signed or filed by the Judge, and that the 
original decree of August 15, 1935, remains unmodified 
and in full force and effect. 

25 8. In the early part of the year 1939 (and not 
later than May of the year 1939) Mr. R. D. Jameson 

left China and went first to London and then after a few 
days or weeks he came to the United States where he 
arrived in the early summer of 1939. Since leaving China 
in 1939, Mr. Jameson has as affiant is informed and be¬ 
lieves been employed by American institutions, including 
the University of Wisconsin, the Library of Congress, and 
the American Red Cross, and has during the entire tilne 
been paid his salary or other compensation in United 
States money. 

Rose Perel Jameson 

State of New York 
County of Dutchess, ss: 

Subscribed and sworn to before me this 12th day of 
November, 1947, by Rose Perel Jameson, who is person¬ 
ally known to me. 

Lillian R. Whalen 
Notary Public 

• • • • 

26 Filed Dec 22 1947 Harry M. Hull, Clerk 

Affidavit in Support of Opposition to Motion for 
Summary Judgment 

i 

DISTRICT OF COLUMBIA, ss : 

R. D. JAMESON, after having been first duly sworn, 
on oath deposes and says: 



That he was the defendant in the case of Bose Perel 
Jameson v. K. D. Jameson, et al, in an action filed in the 
United States Court for China, known as Cause No. 3826, 
Civil No. 1779, in which cause a final decree of divorce was 
entered on the 15th day of August, 1935, by the Court 
(Milton J. Helmick, Judge); that, at the time of the ren¬ 
dition of such decree, plaintiff and defendant were actual 
and bona fide residents in the City of Peiping, China, and 
subject to the jurisdiction of the United States for China; 
that the said United States Court for China was a special 
tribunal created by Treaty giving jurisdiction over Ameri¬ 
can citizens in China; that there was no Court House, but 
the principal office of the Court was in Shanghai; that 
the Court held hearings in various places in China where 
A merican citizens were residents when occasion warranted. 

. That, following the rendition of said decree of August 
15, 1935, affiant paid to the plaintiff the sums provided 
by said decree; that alimony payments of $350 per month 
in Chinese currency continued until June, 1936, the date 
of the modification of said decree as hereinafter set 
forth. 

27 That a hearing for the reduction of alimony was 
held by the Court in Tientsin in May, 1936, and a 
decision was rendered by the Court in the form of a com¬ 
munication addressed to plaintiff and defendant dated June 
2, 1940, a photostatic copy of which is hereto attached; 
that the decision of the said Judge Helmick was made after 
a full hearing in the Judge’s chambers, where both the 
plaintiff and defendant were present and stated to the 
Court their respective claims for modification; that affiant 
verily believes that the said order was a part of the record 
in said cause and, in pursuance thereof, he instructed his 
attorney to endeavor to locate the original record of said 
proceedings; thereupon the said attorney, after investiga¬ 
tion as to the location of said record, addressed a letter to 
Mr. Albert Chattenburg, Department of State, a copy of 
which letter is hereto attached and made a part of this 
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affidavit; that the said attorney has not thus far received 
a reply to said communication. , 

That affiant denies the allegations of Paragraph 7 of 
the plaintiff’s affidavit and states that the said paper 
writing was in fact an order modifying the said decree of 
Angust 15,1935, as appears from the letter from her attor¬ 
ney, Mr. Edward Holloway, dated September 26, 1946, a 
copy of which is hereto attached, and the letter from plain¬ 
tiff dated Jnne 13, 1936, a copy of which is likewise at¬ 
tached, and the receipts for alimony signed by the plain¬ 
tiff, a sample copy of which is attached and the originals 
of which are also in the possession of affiant. 

That, at the time of the modification of the order, yonr 
affiant was not receiving 1240 Mexican dollars per month, 
as stated in said letter, but was receiving about 1000 Mexi¬ 
can dollars per month, having received an increase in salary 
just prior thereto of 200 Mexican dollars per month; that 
your affiant did not accede to plaintiff’s wishes that the deci¬ 
sion of the Court of June 2,1936, be further modified 
28 or revoked, and nothing came of the suggestion as 
contained in said letter; that affiant did, in view of his 
increase in salary, however, make voluntary contributions 
of 100 to 125 Mexican dollars over and above the alimony 
required of him under said modified order, as shown in 
receipts for same signed by plaintiff; that, in Chinese 
currency, the dollar denomination is commonly referred to 
as “Mexican dollars”; that the modified decree requiring 
affiant to pay Mexican dollars referred to Chinese National 
currency; that, on that date, there was an undeclared war 
existing between China and Japan, the Chinese currency 
was fluctuating wildly, and, by reason of such fluctuations, 
it was impossible to comply with the Court’s original 
decree for the payment of alimony in English Pound 
Sterling; that the circumstances were related to the Court 
at the hearing and resulted in the finding and decision as 
appears from the letter of Judge Helmick in which it will 
be noted the alimony is payable in Chinese currency. 
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That, since the said modification of June 2, 1936, no 
further application has been made by either party for 
further modification. 

Your affiant denies the allegations in Paragraph 5 of 
the affidavit of Bose Perel Jameson that he paid the 
plaintiff 30 pounds sterling, that commencing August, 
1940, for a period of several months paid only $100 per 
month, that thereafter he increased his payments to $150 
per month, and that he continued making said payments to 
May, 1943; but, on the contrary, affiant avers he paid 375 
dollars Chinese National currency from July, 1936, to 
November, 1937, plus voluntary contributions ranging from 
local Chinese National currency of $125 to $50; that in 
November, 1937, 475 dollars in Chinese National Currency 
was, in British currency, 27 pounds, 19 shillings, and one 
pence; from December, 1937, through July, 1938, affiant 
paid 143 U. S. dollars, and obtained receipts for “alimony 
and voluntary allowance. ’ ’ That Pound equivalent for 
this was always more than 28 Pounds and less than 
29 29 Pounds. In August and September, 1938, affiant 

paid 125 dollars in U. S.; for the three months of 
July, August and September, 1938, remitted in U. S. dol¬ 
lars, which, after bank charges and conversion, netted 
plaintiff 80 pounds, 5 shillings, and 4 pence, according to 
a bank statement in affiant’s possession. In 1938, the allow¬ 
ance was cut to $100. It remained at $100 until Michael 
joined the Navy in 1943. That beginning in September, 
1940, the remittance check was increased by $25.00, such 
extra $25.00 was was clearly explained in the letters enclos¬ 
ing said payments and acknowledged by plaintiff to be a 
gift to Michael from his paternal grandmother; that, in 
April, 1941, Michael’s grandmother increased her gift to 
$35.00 per month. That the said Michael, since the date of 
his enlistment, i. e., in 1943, has been self-supporting. 

That the amounts given by your affiant to the said 
plaintiff have always been in excess of the amount re¬ 
quired by said modified decree of June 2,1936. 

B. D. Jameson 
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LEONARD A. BLOCK 
Counsellor at Law, 703 Woodward Bldg. 

COPY Washington, D. C. 

December 10,1947 

Mr. Albert Chattenburg, Jr. 

Chief, Division of Petroleum Service 
Department of State 
Washington, D. C. 

| 

In re: Rose Perel Jameson, Plaintiff, v. R. D. Jameson 
and Dorothy Kemp, Defendants—Cause No. i 
3826, Civil No. 1779 

« j 

Dear Mr. Chattenburg: 

Please be advised that I am the attorney for the defend¬ 
ant in a case presently pending in the District Court of 
the United States for the District of Columbia, which has 
for its purpose the rendition of a judgment against R. D. 
Jameson, presently an employee of the American Red 
Cross. 

The plaintiff contends that she is entitled to a judgment 
on account of arrears of alimony based on a decree of the 
United States Court at Shanghai, China in the above num¬ 
bered case. 

I have a copy of the final decree of divorce in this pro¬ 
ceeding, which was passed by Mr. Justice Milton J. Helmick 
on August 15, 1935, and likewise a photostatic copy of a 
letter signed by the Judge dated June 2, 1936, a copy of 
which is herewith inclosed. The plaintiff in the case now 
pending in the local court has questioned the authenticity 
of such paper modifying the provisions of the original 
decree, and it, therefore, becomes of particular importance 
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to know the procedure followed by the court after the deter¬ 
mination to modify the decree in the manner stated in the 
letter. 

It is, therefore, respectfully requested that you advise 
me whether or not any documents were filed or a trust 
made in the proceedings subsequent to August 15,1935, L e., 
the passage of such decree of divorce. If so, I would like 
to have a photostatic copy properly certified, whether it be 
in the same form as the letter signed by the Court or 
docket entry. I judge that the proceedings were some¬ 
what informal and that, therefore, no other paper entry 
was made except that the Judge probably filed a copy of 
the letter in the proceeding. 

There is now pending before the Court a Motion for 
Summary Judgment, which will probably be called for 
hearing shortly, and, therefore, it is of very definite im¬ 
portance to the defendant, my client, that we have such 
record. 

Please advise me as to any costs that may be incurred 
as a result of compliance with this request, and a check 
will be sent you forthwith. 

Very truly yours. 


LABiESF 


.Leonard A. Block 
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Subscribed and sworn to before me this 20th day of 
December, 1947. • j 

James H. Foster 
Notary Public, D. C. 

My Commission Expires August 19,1952. 

30 Filed Dec 12 1947 Harry M. Hull, Clerk 

UNITED STATES COURT FOR CHINA 

Milton J. Helmick, Judge 
Shanghai, China 
June 2, 1936 

* l 

Mr. R. D. Jameson 
7 Hsien Hsiao P’ai Hutung 
Peiping, China 
Mrs. Rose Perel Jameson 
21 Mei Cha Hutung 
Peiping, China 

Dear Sir and Madam: 

The Court has carefully considered the questions raised 
in the informal discussion with both parties in Tientsin 
regarding modification of the Final Decree in the case of 
Jameson v. Jameson, No. 3826 in this Court. 

The Court does not feel justified in interfering with the 
plans for the education of the minor child which have 
been made by his mother, to whom his custody was com¬ 
mitted by the Court. 

In view of the extreme uncertainty of the exchange rate 
of Chinese money, the Court feels Mr. Jameson cannot 
justly be held to the performance of the original decree 
requiring the payment of £30 per month allowed Mrs. 
Jameson when she is not in China. However, the Court is 
willing to order payment of $375 Mex. per month when she 
is outside of China. Of course the arrangement may be 
further modified in case exchange rates should alter or in 
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case Mr. Jameson’s salary should change or he be paid 
in U. S. money instead of Chinese. ‘ ‘ 

The Court directs that the payments be made through 
some bank. 



MJHrHW 


Very trnly yours, 

Milton J. Helnick 
Jndge 


• • • • 

33 Filed Dec 22 1947 Harry M. Hull, Clerk 
COPY 

Peiping, 

13 6.36. 

Dear Jim: 

- Your information that I expressed myself as objecting 
to Judge Helmick’s decision in regard to the alimony is 
correct. I felt, however, that he must have been under a 
misapprehension in regard to your income. 

Despite the fact that the final decree gave us alimony 
in sterling, presupposing that Michael and I would live 
in England, it has been altered to Mex., thereby exposing 
us to an uncertainty of income. 

Since your monthly income has increased from an ad¬ 
mitted $540 Mex. plus free rent of a house to an unattached 
$1,240 Mex. per month, the difference you have to pay in 
Mex. in order to buy £30—approximately $82 more now 
than in August, 1935—is so slight compared to the in¬ 
crease in your income that the reduction of alimony is in¬ 
explicable. 

I am aware of the uncertainty of life—-who better should 
be than I—but your finances for the next year are settled 
at $1,240 Mex. per month. Since you have graciously 
offered to make us an additional allowance of $100 Mex. 
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pejr month, I suggest that you write Judge Helmick that 
your income is stabilized for 1936-37 at $1,240 Mex. per 
month, and that you are now willing to carry out the 
Court’s original decree of £30 per month from the time 
we leave China. 

Yours sincerely, 

(signed) Bose Perel Jameson 

34 Filed Dec 22 1947 Harry M. Hull, Clerk 

COPY ' 

Two Cents 

Stamp Tax j 

Peiping, August 31,1937. 

Deceived from THE CONTINENTAL BANK, LTD., 
the sum of Dollars THREE HUNDRED AND SEVENTY 
FIVE ONLY CHINESE NATIONAL CURRENCY 
being the amount as advised by Mr. R. D. Jameson with 
special remark: ‘ ‘ Alimony for August, 1937. ” 

$375.00 

(signed) Rose Perel Jameson 

• • • • 
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Judgment . . 

This cause having come on to be heard on Motion of 
Plaintiff for Summary Judgment pursuant to Rule 56 of 
the Federal Rules of Civil Procedure, which Motion was 
duly served on counsel for the Defendant, and the Court 
having considered all of the pleadings filed in the action, 

the Memorandum of Points and Authorities and Affidavit 

• • , . ( * ♦ * _ t •* ; * 

in support of the Motion, and the Memorandum of Points 
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and Authorities and Affidavit in opposition thereto, and 
having heard oral arguments of counsel for both parties, 
and having found that there is no genuine issue as to any 
material fact, and that Plaintiff is entitled to a Judgment 
as a matter of law, it is this 5th day of , 1948^ 

hereby 

ADJUDGED, that the plaintiff, Rose Perel Jameson, re¬ 
cover against the Defendant, R. D. Jameson, Four Thou¬ 
sand Seven Hundred Seventy-four and twenty one-hun¬ 
dredths Dollars $4,774.20), being the money due and owing 
by him to the Plaintiff by reason of the premises, and her 
costs of action, and that Plaintiff have execution therefor. 

Matthew F. McGuire 
Justice 

• • • • 

36 Filed Apr 8 1948 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 8th day of April, 1948, that 
R. D. Jameson hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 5th day of April, 1948 in 
favor of Rose Perel Jameson, Plaintiff, against said R. D. 
Jameson, Plaintiff. 

i . • 

John H. Burnett 
Attorney for Defendant 
600 F Street, N. W. 
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States Court of Appeals 


District of Columbia Circuit 


No. 9862 


R. D. Jameson, Appdlant, 
vs. 

Rose Pebel Jameson, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

The sole issue submitted to the court below was whether 
the Final Decree of Divorce issued by the United States 
Court for China under date of August 15, 1935 (App. 
4, 5, 6) was still in effect and unmodified during the years 
involved in this proceeding, or whether a letter by Judge 
Helmick of that Court to the parties on June 2, 1936, 
(App. 25, 26) was in legal effect a modifying order or 
decree. The decree was before the court below as an 
exhibit to the Complaint, and the letter as an Exhibit to 
the Answer. The letter informs Mr. and Mrs. Jameson 
that as the result of an 4 ‘informal discussion” with them 
“the court is willing to order” payments at a reduced 
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rate. However, no such order was ever made, probably 
because of Mrs. Jameson’s protest (App. 26) and the sub¬ 
stantial increase in salary which Mr. Jameson admits that 
he had just received (App. 23). 

The United States Court for China was at all times 
during its existence exclusively a court of the United States, 
and belonged in the same class with the United States Dis¬ 
trict Courts (36 C. J. S. 552, 553). An appeal to the 
United States Circuit Court of Appeals for the Ninth 
Circuit was provided for in the Act of Congress establish¬ 
ing the United States Court for China; and the procedure 
and record on appeal were “regulated by the procedure 
governing appeals within the United States from the dis¬ 
trict courts to the circuit courts of appeal” (Title 22, 
U. S. C. A. Sec. 194). In divorce cases, the jurisdiction, 
applicable law, and procedure in the United States Court 
for China were fixed by the District of Columbia Code 
(Appellant’s Brief, p. 13; also foot-note on same page, 
citing Buie 81 (a) of the Buies of Civil Procedure for the 
United States Court for China). 

The Final Decree of Divorce provided that should Mrs. 
Jameson and the child Michael leave China and “proceed 
to England or elsewhere abroad for the purpose of the 
education of the said child Michael”, Mr. Jameson would 
be required to pay to her each month commencing with 
the date of their departure from China the sum of Thirty 
Pounds English Sterling “by way of permanent mainte¬ 
nance for herself and for the education and upbringing of 
the said child Michael.” Mrs. Jameson and the said child 
Michael left China in June, 1936, for the purpose of the 
education of the said child Michael, and have at all times 
since then remained out of China, having gone first to 
England where they remained until July, 1940, and then 
having come to the United States where they have re¬ 
mained ever since. (App. 3, 11, 16, 17). Based on an 
average value of $120.60 for the monthly payments of 
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Thirty Pounds English Sterling during the period involved 
in the controversy (which value was not denied in the 
court below, and is expressly conceded by the Appellant 
at page 4 of his Brief in this Court), the defendant owed 
the plaintiff for arrears of alimony, down to and includ¬ 
ing the month of January, 1948, the sum of $4,774.20. On 
plaintiff’s motion for summary judgment under Rule 56, 
the Court awarded Mrs. Jameson a judgment for that 
amount (App. 28). 

The amounts paid by the Appellant during the period 
from May, 1943, to September, 1946, are set out in the 
complaint and supplemental complaint (App. 3, 11) and 
in Mrs. Jameson’s affidavit in support of the motion for 
summary judgment (App. 17, 18); and are not denied by 
the Appellant. The fact that commencing with the month 
of October, 1946, Mr. Jameson has made no payments 
whatever is alleged by Mrs. Jameson in her pleadings 
and affidavit (App. 3,17,18), and admitted by Mr. Jameson 
(Br. p. 4; App. 7); so that the question of how much 
remains unpaid depends entirely upon the answer to the 
question whether or not the letter of June 2, 1936, from 
Judge Helmick to Mr. and Mrs. Jameson was an order 
or decree reducing the alimony payments. If it was not 
such an order or decree the amount of the judgment below 
is correct 

The Appellant alleged in his answer below that the 
Judge’s letter was an “order” or “second decree”, modi¬ 
fying the Final Decree of Divorce and reducing the ali¬ 
mony to $375 Mex. per month (App. 7); and in his 
affidavit in opposition to the motion for summary judgment 
he refers to the letter of the Judge as a “decision” and 
as an “order” (App. 22, 23). 

The position of the Appellee is that since both the Final 
Decree of Divorce and Judge Helmick’s letter of June 2, 
1936, were before the court below, the allegation of the 
Appellant in his Answer and the statement in his affidavit 
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that the letter was a ‘ 1 second decree” or a “modifying 
order” or a “decision” of the Court, did not raise a 
material issue of fact, or any issue of fact at all—they 
were merely conclusions of law, and did not preclude the 
court below from deciding that as a matter of law the 
letter of the Judge did not modify the Final Decree of 
Divorce. 


SUMMARY OF ARGUMENT 

The Final Decree of Divorce of August 15, 1935, was 
in full force and effect during the period in controversy. 
The allegations of the Appellant in the court below in 
his Answer and his statements in his affidavit that Judge 
Helmick’s letter was a “second decree” or an “order 
modifying the said decree” were conclusions of law; they 
did not raise a “genuine issue as to any material fact” 
within the meaning of Rule 56 (c); but they did raise an 
issue of law, which the court below with both the decree 
and the letter before it could properly decide, and did 
decide, on the record before it On that record it is clear 
that the letter was written as the result of an “informal 
conference”, and merely indicated that the Court was 
* “willing to order” alimony payments on a reduced basis. 
There is no allegation and no sworn statement that any 
such order was ever made or entered in the case. 

This Appellee does not accept the interpretation placed 
on Mr. Jameson’s affidavit in Appellant’s Brief near the 
bottom of page 14. Reference to the affidavit (App. 21, 
22, 23, 24) will demonstrate that Mr. Jameson did not state 
that any witnesses testified pro and con (or at all) before 
the Court at the time of the discussion referred to in the 
Judge’s letter; and will also demonstrate that Mr. Jameson 
did not state in his affidavit that Judge Helmick “entered 
an order in the divorce action modifying the original decree 
for permanent alimony”. 
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On the contrary, an examination of Mr. Jameson’s affi¬ 
davit in the light of the Judge’s letter and the affidavit of 
Mrs. Jameson (to which it was supposed to be a reply) 
will show that by failing to deny categorically the Judge’s 
statement that the occasion was an “informal discussion 
with both parties” and Mrs. Jameson’s statement that 
“no evidence was submitted”, he virtually admitted both 
of those statements. Again, Mr. Jameson’s affidavit did 
not state that any order was entered reducing the alimony. 
It did state that he “verily believes that said order” (plain¬ 
ly referring to Judge Helmick’s letter as an “order”) “was 
a part of the record in said cause” (App. 22). But we 
will show under the following heading (Argument) that this 
statement could not properly have been considered by the 
court below for two reasons (1) because it did not conform 
to the requirements of Kule 56 (e) that such statement 
should be made on personal knowledge, and (2) because it 
was directly contradicted by the letter to Mr. Chattenburg 
(which was attached as an exhibit to the same affidavit) 
and was obviously untrue. It appears clearly from this 
letter to Mr. Chattenburg that Mr. Jameson and his 
attorney did not have the slightest idea whether the letter 
or any documents were filed or entries made in the pro¬ 
ceedings subsequent to August 15, 1935, the date of the 
final decree. 

Even if all of the facts (as distinguished from con¬ 
clusions of law) stated by Mr. Jameson in his pleadings 
and affidavit had been true, it would have been the duty 
of the Court below to hold as a matter of law that the 
Judge’s letter was not a second decree or modifying order. 
Mr. Jameson’s statement of his conclusions to the con¬ 
trary did not raise any issue of fact for trial, since the 
court below could by an inspection of the letter itself in 
the light of the admitted facts, readily determine that the 
letter was not a decree or order. 
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ARGUMENT 

1. The United States Court for China Was in the 
Same Class As United States District Courts, and Its Pro¬ 
cedure Was Not Informal 

Section 194 of Title 22, United States Code, as it stood 
during all times in controversy in this case, read as fol¬ 
lows : 

“ Appeals shall lie from all final judgments or de¬ 
crees of the United States Court for China to the 
United States Circuit Court of Appeals of the Ninth 
Judicial Circuit, and thence appeals and writs of 
error may be taken from the judgments or decrees of 
the said Circuit Court of Appeals to the Supreme 
Court of the United States in the same class of cases 
as those in which appeals and writs of error are per¬ 
mitted to judgments of said court of appeals in cases 
coming from district courts of the United States. Said 
appeals or writs of error shall be regulated by the 
procedure governing appeals within the United States 
from the district courts to the circuit courts of appeal, 
and from the circuit courts of appeal to the Supreme 
Court of the United States, respectively, as far as the 
same shall be applicable; and said courts are hereby 
empowered to hear and determine appeals and writs of 
error so taken.” 

The Circuit Court of Appeals for the Ninth Circuit con¬ 
strued the foregoing provision to mean that practice and 
procedure in the United States Court for China must con¬ 
form to that of United States District Courts (See China 
Press v. Webb, 7 F. 2d 581, 582 (1925), and 6 Hughes Fed¬ 
eral Practice, p. 99, section 3578.) 

Appellant concedes in his brief (p. 13) that “the Juris¬ 
diction of the United States Court for China, was fixed by 
the law of this District” (meaning the District of Colum¬ 
bia) ; and in foot-note 3, page 14, of his Brief he points out 
that divorce proceedings in that court “are governed by the 
District of Columbia Code.” An examination of the Final 
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Decree of Divorce issued by Judge Helmick in this case in 
1935 (App. 4, 5, 6) will demonstrate that it was very care¬ 
fully drawn to show full compliance with the detailed re¬ 
quirements of Section 81, Title 14, of the 1929 Edition of 
the District of Columbia Code (which was in effect at that 
time) relating to decrees of divorce. 

The same Judge (Milton J. Helmick) who issued the 
Final Decree of Divorce, also promulgated Rule 81 (a) of 
the Rules of Procedure for the United States Court for 
China which provided (or rather which recognized the fact) 
that divorce proceedings in the United States Court for 
China were “governed by the District of Columbia Code” 
(Foot-note 3, Appellant’s Brief, page 14). 


Without conceding that Judge Helmick’s letter of June 
2, 1936, would have been a decree even if the Judge had in¬ 
tended it as such; it seems utterly unreasonable to believe 
that Judge Helmick thought his letter was a decree, or that 
he would have used the phrase “the Court is willing to or¬ 
der” if he had meant to say “It is hereby Ordered, Ad¬ 
judged, and Decreed.” 

2. Judge Helmick’s Letter of June 2, 1936, Shows On 
Its Face That It is Not an Order or Decree. 


Judge Helmick’s letter was first brought into the case in 
the court below as an Exhibit to the Defendant’s Answer. 
In his Answer defendant alleged that the letter was an or¬ 
der modifying the Final Decree of Divorce, and that it was 
a “second decree”. The court, having both the Final De¬ 
cree of Divorce and the letter before him, did not agree with 
, the defendant, and awarded summary judgment to the 
plaintiff on the theory that the Final Decree of Divorce had 
not been modified. 


In the last preceding subdivision of this Brief, we sug¬ 
gested that a comparison of the Final Decree of Divorce 
with the District of Columbia Code will show how fully the 
decree complied with all of the formal requirements of the 
Code. 


i 
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At this point, we respectfully request the Court to com¬ 
pare the Final Decree of Divorce (App. 5, 6) with the letter 
of June 2, 1936 (App. 25, 26). 

The Final Decree of Divorce is in conventional form; is 
captioned “IN THE UNITED STATES COUET FOB 
CHINA ’ 9 with the names “Bose Perel Jameson, Plaintiff, 
vs. B. D. Jameson and Dorothy Kemp, Defendants”; bears 
the notation “Filed at Shanghai, China, August 15th, 
1935. William T. Collins, Clerk”; and, is entitled “Final 
Decree of Divorce”. It contains formal “Whereas” 
clauses in which are recited the prior interlocutory order 
and the preliminary matters required by the District of 
Columbia Code; and introduces the actual decree with the 
all-important words: “It is hereby Ordered, Adjudged, and 
Decreed”. It concludes: “By the Court — Milton J. Hel- 
mick Judge.” 

On the other hand, the letter of June 2, 1936, is written 
on Judge Helmick’s letter head; is addressed to Mr. and 
Mrs. Jameson at their respective addresses; salutes them 
as “Dear Sir and Madam:”; informs them that “the Court 
has carefully considered the questions raised in the in¬ 
formal discussion with both parties in Tientsin”; and “is 
willing to order payment of $375 Mex. per month” when 
Mrs. Jameson is outside of China. It concludes, “Very 
truly yours, Milton J. Helmick, Judge.” 

It is elementary that a decree or judgment must contain 
language ordering, decreeing, or adjudging something; and 
an expression in a letter of a willingness to make an order 
is so far from being an order that it bears on its face the 
proof that an order has not yet been made. 

“Before judicial action may be regarded as a judg- 

i ment, it must be clear that the action of the Court is 
intended as such, and not merely as an indication of 
what the judgment is to be, • • •”. 

30 American Jurisprudence 824. 
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“Judgments should be rendered in open court and 
not in chambers, and it has been held that judgments 
rendered in chambers are void, in the absence of statu¬ 
tory or constitutional provisions authorizing such ac¬ 
tion at chambers.” 

49 C. J. S. 42. 

“Accordingly, a judgment in a court of record must 
be based on definite and regular proceedings, which 
die record must disclose.” ' 

49 C. J. S. 44. ! 

“A record is sufficient as a judgment provided it ap¬ 
pears therefrom that it was intended as such, and cor¬ 
responds with the statutory definition of a judgment, 
and provided it appears therefrom that it is a judicial 
determination or act of a designated court, of a speci¬ 
fied term, and if the time, place, parties, matter in dis¬ 
pute, and the result are clearly stated, or may be ascer¬ 
tained therefrom. An entry lacking these essentials is 
a mere nullity.” 

49 C. J. S. 181. 

Federal Equity Buie 71 provided that a decree or order 
should contain (in substance) the phrase “ordered, ad¬ 
judged, and decreed as follows”; and Buie 40 pf the Buies 
of Procedure of the United States District Court for the 
District of Columbia provides that a judgment or order 

shall contain (in substance) the phrase “it is this_ 

day of._, 19_, adjudged as follows”. The prac¬ 

tice of including some such phrase is universal; and the 
absence of one in the letter of June 2, 1936, is in itself 
almost conclusive evidence that Judge Helmick did not 
intend it to be a decree or order. 

Furthermore, courts of record require judgments, orders, 
and decrees to be entered in the docket; and yet there is no 
allegation in the pleading or any sworn statement in the 
affidavit that the letter was so entered. Buie 79 of the 
“Consular Court Begulations for China” (Hinckley, 1906 
Ed.), which Appellant states (Br. p 14, foot-note 3) were 
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not changed until the Court passed its own rules in 1939, 
provided that “each consul shall keep a regular docket or 
calendar of all civil actions, entering each case separately, 
numbering consecutively • • • with minutes and dates 
of all orders, decrees, continuances, appeals, and proceed¬ 
ings to final judgment ,, (Hinckley, p. 233). 

Rule 58 of the 1939 Edition of the “Rules of Civil Pro¬ 
cedure for the United States Court for China”, promul¬ 
gated by Judge Helmick in December, 1938 (Hagar), pro¬ 
vides that “The notation of a judgment in the civil docket 
as provided by Rule 79 (a) constitutes the entry of the 
judgment; and the judgment is not effective before such 
entry”. Rule 58 of the Federal Rules of Civil Procedure 
contains identical language. 

3. Appellant’s Statement on Page 14 of His Brief as 
to the Contents of Mr. Jameson’s Affidavit is Erroneous. 

On page 14 of Appellant’s Brief, near the bottom of the 
page, we find the following statement: 

“Fourth, by the defendant’s affidavits, it appears 
that witnesses, who testified pro and con, were heard 
by the Court; that the Court rendered its decision after 
the hearing and entered an order in the divorce action 
modifying the original decree for permanent alimony. 
Said modified order was based on proper and sufficient 
evidence.” 

It is respectfully submitted that the foregoing statement 
is entirely erroneous and misleading. An inspection of the 
affidavit of the defendant (and there was only one affidavit) 
set out at pages 21 to 24 of the Appendix, will disclose that 
the affidavit makes no reference whatever to “witnesses” 
or to testimony “pro and con”, or to any testimony what¬ 
ever; and that it does not state that the Court “entered an 
order”. The affidavit was made in opposition to the Plain¬ 
tiff’s motion for summary judgment, and was obviously in¬ 
tended to soften as much as possible the effects of the re¬ 
cital in Judge Helmick’s letter that the letter was based on 
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an “informal discussion with both parties”, and the state¬ 
ment in the Plaintiff’s affidavit that “this informal confer¬ 
ence was attended by the affiant and by Mr.. R. D. Jameson 
but was not attended by the attorney for either party and 
no evidence was submitted” (App. 20). 


But Mr. Jameson’s affidavit, instead of denying the re¬ 
cital in the Judge’s letter and the specific statements in 
Mrs. Jameson’s affidavit (as he should have done if he 
deemed them untrue), stated his own version of the same 
conference in the following language, which virtually ad¬ 
mits the truth of the statements made by Judge Helmiek 
and Mrs. Jameson: 


“That a hearing for the reduction of alimony was 
held by the Court in Tientsin in May, 1936, and a deci¬ 
sion was rendered by the Court in the form of a com¬ 
munication addressed to plaintiff and defendant dated 
June 2, 1940, a photostatic copy of which is hereto at¬ 
tached; that the decision of the said Judge Helmiek was 
made after a full hearing in the Judge’s chambers, 
where both the plaintiff and the defendant were pres¬ 
ent and stated to the Court their respective claims for 
modification; that affiant verily believes that said order 
was a part of the record in said cause, and in pursuance 
thereof, he instructed his attorney to endeavor to lo¬ 
cate the original record of said proceedings; thereupon, 
the said attorney, after investigation as to the location 
of said record, addressed a letter to Mr. Albert Chat- 
tenburg, Department of State, a copy of which letter is 
attached and made a part of this affidavit; that the said 
attorney has not thus far received a reply to said com¬ 
munication.” (App. 22, 23). 

(Note: The reference to the Judge’s letter as being 
“dated June 2,1940” is undoubtedly an inadvertent error. 
All other references in the case, and the copy of the letter 
itself which appears at App. 25, 26, show the correct date 
to be June 2, 1936.) 

The words “hearing” and “full hearing”, as used in the 
above excerpt from Mr. Jameson’s affidavit apparently 


i 
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mean that the discussion in the Judge’s chambers was at 
considerable length, and that both parties were permitted to 
state their cases to the Judge as fully as they desired. Cer¬ 
tainly this conclusion of the defendant in this ambiguous 
language does not constitute a denial of Judge Helmick’s 
statement in the letter itself that the discussion was “in¬ 
formal”, or of the Plaintiff’s statement in her affidavit that 
“no evidence was submitted”. 

It will thus be seen that the Defendant’s affidavit did not 
state that the Court “entered an order in the divorce ac¬ 
tion modifying the original decree for permanent alimony”. 
From the context it will be observed that the word “order” 
in said affidavit referred to the Judge’s letter (which Mr. 
Jameson erroneously deemed to be an order); and that his 
affidavit does not state that any order was “entered”, but 
merely states that he “verily believes” that the Judge’s 
letter “was a part of the record in said cause”; and that he 
was endeavoring to ascertain the facts through a letter 
which his attorney had sent to the Department of State. 
But a reference to that letter (as we have already pointed 
out) makes it clear that the Appellant and his attorney had 
not the remotest idea at that time (December, 1947) 
whether the Judge’s letter or any other document had been 
filed or any entries made in the case since August 15,1935, 
the date of the Final Decree of Divorce. The following lan¬ 
guage is quoted from the letter of inquiry to the State De¬ 
partment: 

“It is, therefore, respectfully requested that you ad¬ 
vise me whether or not any documents were filed or a 
trust made (sic) in the proceedings subsequent to Au¬ 
gust 15,1935, Le., the passage of such decree of divorce. 
If so, I would like to have a photostatic copy properly 
certified, whether it be in the same form as the letter 
signed by the Court or docket entry. I judge that the 
proceedings were somewhat informal and that, there¬ 
fore, no other paper entry was made except that the 
Judge probably filed a copy of the letter in the pro¬ 
ceeding”. 
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It is submitted that the statement in the affidavit should 
be read in the light of the letter to the Department of State, 
which is made a part of the affidavit, if indeed, the affidavit 
were entitled to any weight whatever on this point. Bnt it 
is not entitled to any weight Rule 56 (e) provides that 
supporting and opposing affidavits on motions for summary 
judgment 4 ‘shall be made on personal knowledge, shall set 
forth such facts as would be admissible in evidence, and 
shall show affirmatively that the affiant is competent to tes¬ 
tify to the matters stated therein’’; and the Court below 
should have disregarded the statement that “affiant verily 
believes” the letter was a part of the record in the cause. 
Whether the Court below did disregard the statement in the 
affidavit because it failed to conform with this requirement 
of Rule 56 (e), or whether he read it in the light of the let¬ 
ter to the Department of State and found that it raised no 
material issue of fact, is not important to this appeal. In 
either event his action in awarding summary judgment was 
correct. 

4. The Decision of the Supreme Court in Griffin v. 
Griffin, Relied Upon by Appellant, Is Not Applicable. 

As the concluding paragraph of his “Summary of Argu¬ 
ment” (p. 9 of his Brief) Appellant cites Griffin v. Griffin, 
327 U. S. 227 for the following proposition: 

“Where a defendant interposes a defense to a claim for 
arrears of alimony, based upon the decree of a court of a 
foreign jurisdiction, and alleges that the decree sued upon 
has been modified, the plaintiff is not entitled to a summary 
judgment in the amount claimed under the original decree”. 

But Appellee respectfully submits that in the first place, 
the foregoing is not a correct statement of what the Griffin 
case held; in the second place, it is not a correct statement 
of the law; and in the third place, it has no application to 
the facts of the instant case. 
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In the Griffin case the defendant alleged facts which 
showed that the foreign (New York) judgment, which was 
being sued upon in the District of Columbia, was subject to 
two defects (which the majority of the Supreme Court 
deemed to be fatal defects), namely (1) that it had been 
obtained in the foreign court (New York) without personal 
service on or notice to the defendant, and, therefore, with¬ 
out due process of law; and (2) that it was not a final judg¬ 
ment even in New York, where there was a peculiar statute 
which permitted alimony to be revised even as to past due 
(but unpaid) installments. So what the Supreme Court 
held in the Griffin case (by a divided opinion) was that “a 
judgment obtained in violation of procedural due process 
is not entitled to full faith and credit when sued upon in an¬ 
other jurisdiction’’ (327 U. S. 228, 229). 

In the District of Columbia there is no statute similar to 
the New York statute above mentioned; and the District 
Court in this jurisdiction is without power to revise install¬ 
ments of alimony after they accrue, whether accruing un¬ 
der a domestic or foreign decree. The United States Court 
for China was governed in divorce cases by the District of 
Columbia Code, and was also without power to make retro¬ 
spective revisions of alimony installments. 

The rule applicable to the United States Court for China 
and to the District of Columbia courts is that as to unpaid 
installments of alimony the decree awarding alimony is 
final and that the courts are “without power to effect a re¬ 
vision or remittance of past due alimony ’ 9 (Lockwood v. 
Lockwood, infra, citing Sistare v . Sistare, 218 U. S. 1 and 
other authorities.) 

In the Griffin case the defendant alleged that the foreign 
judgment had been procured by fraud, but set up no facts 
to support this legal conclusion. Here is what the Supreme 
Court said about that on pages 235 and 236: 
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44 Only a word need be said as to the petitioner’s de¬ 
fense that the judgment was procured by fraud. Al¬ 
though his answer pleads his legal conclusion that the 
judgment is not entitled to recognition because ‘of 
gross fraud in its incidents, and in its procurement*, 
etc., etc., his answer sets up no facts showing the al¬ 
leged fraud. A part of his answer and an unverified 
statement filed by petitioner in response to the motion 
for summary judgment were ordered stricken by the 
trial court, evidently because irrelevant and scanda¬ 
lous. • • • We have examined these assertions and 
find that the only support for them, so far as appears, 
is petitioner’s unsupported suspicions. We thus find 
no basis for the allegation that the judgment was pro¬ 
cured or in some way affected by fraud, or for the con¬ 
tention that the offensive matter was improperly 
stricken ”. (Italics supplied) 

5. The Fact That the Child Michael Is Now of Age 
and Self-Supporting Constitutes No Defense Against 
Claims for Past Due Installments of Alimony. 

In his Answers and in his Affidavit in opposition to the 
Motion for Summary Judgment the Defendant alleged and 
stated that Michael Jameson (the child Michael) has been 
self-supporting since 1943. But this Court has repeatedly 
held that the maturity of children in such cases as this does 
not automatically reduce the award of alimony, or affect 
past due installments, although it may be a circumstance the 
Court should consider in considering any application to 
modify the award as to future installments. As to past un¬ 
paid installments the decree awarding alimony is final and 
must be enforced by the courts of other jurisdictions. There 
are many decisions of this Court that support the foregoing 
statement. A number of them are cited in the recent case 

of Lockwood v. Lockwood, _App. D. C., 160 F. 2d. 

923, where this Court said: 

i • 

“As to the first question, we have held that a single 
award for the support of a wife and minor children is 
alimony payable to the wife and is not contingent on 
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the minority of the children. True, the fact that the 
children do reach majority may be a ground for revision 
of the decree upon proper application, but a judgment 
on such an action looks only to the future and does not 
act in retrospect It is well settled in this jurisdiction 
that the trial court is without power to effect a revision 
or remitance of past due alimony. The trial court 
acted correctly in enforcing the full payment of the 
accrued alimony.” 

If the judgment of the United States Court for China 
were a ‘‘foreign judgment”, as suggested by counsel for 
Appellant, the answer would be the same (although we are 
not prepared to concede that the judgment of one United 
States Court is a “foreign judgment” in another United 
States Court). The following excerpt is from the decision 
of this Court in Mitler v. Miller, 74 App. D. C. 216,122 F. 
2d. 209, in which a decree of a Nevada Court was enforced 
as to past due installments of alimony: 

“A claim for unpaid alimony under a final decree of 
a State Court is entitled to full faith and credit here. 
* * • The Nevada decree prescribed a single allow¬ 
ance for the support of appellee and the children. Such 
an allowance is treated as alimony payable to the wife. 
It is not to be construed as an award of $50 to her and 
$50 to each child. * * * We are not concerned with 
the question whether the Nevada Court now could or 
would, on application, modify the decree so as to re¬ 
duce the amount of alimony, in view of the changed 
circumstances which include the maturity of the chil¬ 
dren on the one hand and the increase in appellant’s 
salary on the other. We must enforce the decree as it 
stands. It is absolute and entitles appellee to $150 a 
month until she remarries.” 
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CONCLUSION 

The judgment below is correct and should be affirmed. 

Respectfully submitted, 

* 

Elizabeth M. Cox 
400 Southern Building 
Washington 5, D. C. 

Attorney for Appellee 



